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(c) When a service agent ceases to be
subject to a PIE, the Director removes
this information from the List.

(d) The Department also publishes a
FEDERAL REGISTER notice to inform
the public on any occasion on which a
service agent is added to or taken off
the List.

§40.403 Must a service agent notify its
clients when the Department issues
a PIE?

(a) As a service agent, if the Depart-
ment issues a PIE concerning you, you
must notify each of your DOT-regu-
lated employer clients, in writing,
about the issuance, scope, duration,
and effect of the PIE. You may meet
this requirement by sending a copy of
the Director’s PIE decision or by a sep-
arate notice. You must send this notice
to each client within three business
days of receiving from the Department
the notice provided for in §40.399(b).

(b) As part of the notice you send
under paragraph (a) of this section, you
must offer to transfer immediately all
records pertaining to the employer and
its employees to the employer or to
any other service agent the employer
designates. You must carry out this
transfer as soon as the employer re-
quests it.

[656 FR 79526, Dec. 19, 2000, as amended at 66
FR 41955, Aug. 9, 2001]

§40.405 May the Federal courts review
PIE decisions?

The Director’s decision is a final ad-
ministrative action of the Department.
Like all final administrative actions of
Federal agencies, the Director’s deci-
sion is subject to judicial review under
the Administrative Procedure Act (b
U.S.C. 551 et. seq).

§40.407 May a service agent ask to
have a PIE reduced or terminated?

(a) Yes, as a service agent concerning
whom the Department has issued a
PIE, you may request that the Director
terminate a PIE or reduce its duration
and/or scope. This process is limited to
the issues of duration and scope. It is
not an appeal or reconsideration of the
decision to issue the PIE.

(b) Your request must be in writing
and supported with documentation.

§40.409

(c) You must wait at least nine
months from the date on which the Di-
rector issued the PIE to make this re-
quest.

(d) The initiating official who was
the proponent of the PIE may provide
information and arguments concerning
your request to the Director.

(e) If the Director verifies that the
sources of your noncompliance have
been eliminated and that all drug or al-
cohol testing-related services you
would provide to DOT-regulated em-
ployers will be consistent with the re-
quirements of this part, the Director
may issue a notice terminating or re-
ducing the PIE.

§40.409 What does the issuance of a
PIE mean to transportation employ-
ers?

(a) As an employer, you are deemed
to have notice of the issuance of a PIE
when it appears on the List mentioned
in §40.401(a) or the notice of the PIE
appears in the FEDERAL REGISTER as
provided in §40.401(d). You should
check this List to ensure that any
service agents you are using or plan-
ning to use are not subject to a PIE.

(b) As an employer who is using a
service agent concerning whom a PIE
is issued, you must stop using the serv-
ices of the service agent no later than
90 days after the Department has pub-
lished the decision in the FEDERAL
REGISTER or posted it on its web site.
You may apply to the ODAPC Director
for an extension of 30 days if you dem-
onstrate that you cannot find a sub-
stitute service agent within 90 days.

(c) Except during the period provided
in paragraph (b) of this section, you
must not, as an employer, use the serv-
ices of a service agent that are covered
by a PIE that the Director has issued
under this subpart. If you do so, you
are in violation of the Department’s
regulations and subject to applicable
DOT agency sanctions (e.g., civil pen-
alties, withholding of Federal financial
assistance).

(d) You also must not obtain drug or
alcohol testing services through a con-
tractor or affiliate of the service agent
to whom the PIE applies.

Example to Paragraph (d): Service Agent R
was subject to a PIE with respect to SAP
services. As an employer, not only must you
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